P -

Brighton

CITY OF BRIGHTON
REGULAR MEETING OF THE

BOARD OF ADJUSTMENT

AGENDA
August 27, 2020

Meeting is to be held virtually at https://brightonco.cc/3aewaBC
To join by telephone (for higher quality, dial a number based on your current location):

1-669-900-9128, 1-253-215-8782, 1-346-248-7799, 1-646-558-8656, 1-301-715-8592, 1-312-626-6799

Webinar ID; 849 4346 5666

Chairman: Chris Maslanik Ward Il

Vice-Chair: Fidel Balderas At Large

Commissioners: Oliver Shaw Ward |
William Leck Ward IV
Vacant Ward Il
Liane Wahl Alternate
John Morse Alternate

ATTENTION TO ALL ATTENDING PUBLIC HEARING

Please leave all cell phones out of the Commission Chambers or make sure that they are turned off before entering. Thank You!

VI.

VII.

VIII.

Por favor apage todos telefonos de celular y aparatos de busca personas antes de entrar al concejo municipal. Muchas Gracias!

Call to Order immediately following the Planning Commission meeting
Pledge of Allegiance

Roll Call

Minutes from the July 9, 2020 BOA meeting will be presented for approval
Public invited to be heard on items not on the agenda

Agenda Items
1. Variance request for accessory structure at 129 N. 4th Avenue: Nick Di Mario presenting

Old Business
New Business
Reports

Adjournment


https://brightonco.cc/3aewaBC

AGENDA MEMORANDUM
COMMUNITY DEVELOPMENT DEPARTMENT
PLANNING DIVISION

TO THE BOARD OF ADJUSTMENT (BOA) MEMBERS:

Date Prepared: July 28, 2020

Date of Hearing: August 27, 2020

Prepared by: Nick Di Mario, Planning Technician

Reviewed by: Jason Bradford, AICP, Planning Division Manager

Subject: 129 N. 4th Avenue — Variance Request

Request: Review and make a decision regarding the application request for a 265 square
foot variance of the allowed accessory structure regulation on the property
known as 129 N. 4" Avenue. The variance request requires review and
approval by the Board of Adjustment by Findings and Determination.

APPLICATION SUMMARY::

Current Owner:
Applicant:
General Location:

Existing Zone District:
Surrounding Zoning:

Surrounding Use:

Existing Use:
Proposed Future Use:
Comprehensive Plan:

Paul A. Malloy

Paul A. Malloy

SUB: HINDS RESUB OF BLKS 3&4 MALCOMS ADD BLK:4
LOT:5LOT:6

R-2 (Single-Family Residential)

North: R-2 (Single-Family Residential)

East: R-2 (Single-Family Residential)

South: DT (Downtown)

West: DT (Downtown)

North: Single-Family Residential

East: Single-Family Residential

South: Commercial, Single-Family Residential
West: Commercial, Retail

Single-Family Residential

Single-Family Residential

Low Density Residential
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RELEVANT INFORMATION

The applicant, Paul Malloy, has identified the subject property as suitable for an additional
accessory structure being a detached garage. If constructed, this would be the fifth accessory
structure on the property. If a variance is granted, the applicant has agreed to remove 2 of the
existing accessory structures within three (3) months of approval. The applicant may ask for a one
(1) month extension if weather prevents the removal of said structures. The existing use of the
property for a single-family residence would not be changed. If granted, the variance request would
allow for a 816 square foot accessory garage, which is a 265 square foot variance from the square
foot allowance (based on primary structure square footage) for the R-2 (Single-Family Residential)
Zone District. If the variance is granted, then the proposed new accessory structure must go
through the City’s standard building permit process.

ANALYSIS

Variances are a process to provide relief from a strict interpretation of the standards of this code,
which when applied to a particular property and in a specific context would create practical
difficulties or unnecessary hardship on all reasonable use of the property. This application shall
only apply to the design, dimension and other site development standards of this code and shall
not be used to authorize a use that is prohibited by the applicable zoning district. VVariances may
be initiated by the property owner:

A variance shall be reviewed and approved only on the finding that all of the following conditions
are met:

1. The requested variance arises from exceptional physical conditions that are unique to the
subject property, that are not ordinarily found in the same zoning district, and that are not
created by the property owner or those acting on behalf of the property owner;

2. The strict application of the provisions of the zoning regulations for which the variance is
requested will constitute an unnecessary hardship upon the property owner, hindering the
ability to legally use or construct upon the property. Economic considerations alone shall
not constitute an unnecessary hardship if a reasonable use for the property exists under the
standards of this code;

3. The granting of the variance will not adversely affect the rights of adjacent property owners
or residents;

4. The variance desired will not adversely affect the public health, safety, or general welfare;
and

5. Granting the variance would not alter the essential character of the surrounding
neighborhood, and the general spirit of the ordinance and intent of the standards will be
maintained.

The first consideration of a hardship analysis is whether the requested variance arises from
exceptional physical conditions that are unique to the subject property, that are not ordinarily
found in the same zoning district, and that are not created by the property owner or those acting
on behalf of the property owner. Built in 1902, the primary structure was built to 1,100 square feet
on a 21,300 square foot lot. Per City code, an accessory structure exceeding 200 square feet shall
not exceed half of the primary structure square footage. Per the applicant, the ratio of primary
structure square footage to total lot square footage creates a physical condition that prevents him
from using the lot to its full extent.
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The second consideration is whether the strict application of the provisions of the zoning
regulations for which the variance is requested will constitute an unnecessary hardship upon the
property owner, hindering the ability to legally use or construct upon the property. Economic
considerations alone shall not constitute an unnecessary hardship if a reasonable use for the
property exists under the standards of this code. The parcel is 0.49 acres or 21,344 square feet.
The R-2 Zone District calls for a minimum lot size of 7,000 square feet. Neighboring properties in
the same district are closer to 7,000 square feet than the subject property, with several being smaller
as they were platted prior to the existing minimum lot size regulation. The parcel itself is triple the
size of the minimum R-2 lot size and those of its neighbors. Strict application of the Land Use and
Development Code would limit the subject property to the same standards that other, much smaller
lots adhere to. Strict application of the code also requires accessory structures to be half of the
primary structures square footage. Mr. Malloy’s primary structure, built in 1902, is similar size to
other primary structures in the surrounding residential area but sits on a lot much larger than others.

The third characteristic of a hardship is the granting of the variance will not adversely affect the
rights of adjacent property owners or residents. With the lot exceeding 21,000 square feet, the
construction of a new accessory garage, along with the demolition of two existing structures and
an existing driveway, there will be no adverse effect to the rights of adjacent property owners. The
placement of the accessory garage, if granted by the board, will be located closer to the west
property line directly adjacent to Union Pacific Railroad property.

The fourth characteristic that defines a hardship is if the variance desired will not adversely affect
the public health, safety, or general welfare. The addition of a new accessory garage exceeding
square footage restrictions will be located within property lines, screened from any public right of
ways by fencing. There will be no adverse effect to public health, safety, or general welfare.

The last consideration that defines a hardship is if granting the variance would not alter the
essential character of the surrounding neighborhood, and the general spirit of the ordinance and
intent of the standards will be maintained. If granted, there would be no altering of neighborhood
character as accessory structures are allowed in areas zoned residential. If granted, the accessory
garage would be held to other applicable design standards. If granted, the Applicant will remove
two existing structures and an existing driveway decreasing the impact of drainage and structures
on the property.

PUBLIC COMMENT

The owner posted notice of the public hearing on the property on August 12, 2020. Notification
was also provided posted on the City of Brighton website August 12, 2020, and on the same day
mailings went out to all property owners within 300 feet of the subject property.

As of the writing of this staff report, the Planning Division has received no public comment.

STAFFE FINDINGS

Overall, staff finds that the accessory structure regulations of the R-2 zone district were written
and intended to apply to lots of a much smaller size. The building of an additional accessory
structure 265 square feet larger than the property’s allowable accessory square footage is
prohibited by a strict application of the Code. Yet, the size of the property justifies this small
allowable accessory structure square footage variance, which will allow the construction of the
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applicant’s proposed detached garage. Staff finds that the removal of two existing structures and
the existing driveway will decrease the drainage and structure impact of the property, allowing for
more open space with the addition of the accessory garage.

OPTIONS FOR BOARD OF ADJUSTMENT CONSIDERATION
e Approve the request for the variance;
e Deny the variance request;
e Approve a modified variation of the request; or
e Take the request under advisement for up to thirty (30) days and then render a decision.

ATTACHMENTS
e Findings and Determination (Draft)
Aerial Map
Applicant’s Submission Packet (including site plan)
300’ Mailing Radius Property Owner Addresses
300’ Mailing Radius Buffer Map
Neighbor Notification
Affidavit of Posting




CITY OF BRIGHTON, COLORADO
BOARD OF ADJUSTMENT (BOA)

FINDINGS, DETERMINATION AND ORDER RE: VARIANCE REQUEST

IN THE MATTER OF THE APPLICATION BY PAUL A. MALLOY, REGARDING A
CERTAIN REQUEST FOR A VARIANCE FROM THE ALLOWABLE ACCESSORY
SQUARE FOOTAGE REGULATION LISTED IN THE R-2 (SINGLE-FAMILY
RESIDENTIAL) ZONE DISTRICT STANDARDS WITHIN THE LAND USE AND
DEVELOPMENT CODE.

THIS MATTER came before the Board upon the Application of Paul A. Malloy, (the “Applicant™);
and

The matter concerns that a certain request for a variance as more particularly shown in Exhibit
“A” attached hereto and by this reference made a part hereof (the “Application”), requesting a
variance from the City of Brighton Land Use and Development Code (the “Code”), for that certain
proposal known as the 129 N 4" Avenue Variance Request (the “Project”) to be located
SUB:HINDS RESUB OF BLKS 3&4 MALCOMS ADD BLK:4 LOT:5 LOT:6, City of Brighton, County
of Adams, State of Colorado (the “Property”); and the Board having reviewed the Application;
having held a public hearing to receive testimony and evidence from the Applicant and interested
parties, including the public at large; and the Board being otherwise fully advised;

THE BOARD FINDS THAT:

1. On August 27, 2020, a public hearing was held by the Board in order to consider the
Application, at which time the Applicant appeared before the Board and presented
testimony and evidence in support of the Application. The Board received all relevant
testimony and evidence, including public comment, and the matter was carefully reviewed
and acted upon by the Board, pursuant to the Land Use and Development Code.

2. The Board finds that the Applicant’s request, as set forth in the Application, is requesting
a 265 square foot variance from the accessory structure allowance of 550 square feet to
allow for a total of 816 square foot accessory structure on the property.

3. The Board finds that the Applicant’s proposed plan and use of the Property for a single-
family residence with accessory structures for personal use is permitted as an allowed use
under the R-2 (Single-Family Residential) zone district regulations for the Property.



Furthermore, the Board finds that such use of the property is the general right of the
property owner as designated in the Code as a use-by-right. The Board finds that the
removal of an existing driveway and two existing accessory structures on the 21,000 plus
square foot lot will bring the Property into conformance with the Land Use and
Development Code with the granting of this variance. The Board finds that the Applicant
provided testimony, evidence, and further explanation in support of the variance requests
at the hearing.

4. The Board finds that the applicant is making a reasonable request to develop the property
with an accessory structure in addition to an already existing primary structure and three
existing accessory structures The Applicants request for a variance of square footage
allowance is also reasonable in relation to the 1,100 square foot primary structure on a lot
exceeding 21,000 square feet. It also finds that, while the R-2 zone district regulations do
limit the accessory structure be developed with only half of the square footage of the
primary structure, that the Property has a larger lot size than the typical lot in the R-2 zone
district. Therefore, the application of the standard accessory structure regulation on the
property creates an undue hardship for development of the property and does not follow
the intent for the residential zoning district. As such, the Board finds that the Applicant’s
request is in the nature of'a “Variance,” as that term is defined by the City’s Land Use and
Development Code.

5. The Board finds generally that the Applicant’s requests for additional square footage for
an accessory structure on the Property is substantially in harmony with the purpose and
intent of the Zoning Ordinance and Comprehensive Land Use Plan of the City of Brighton;
substantially complies with the purpose and intent of the Land Use and Development Code;
and is generally in accord with the public intent and most appropriate development of the
neighborhood, subject to approval of any necessary building permits and the construction
in accordance therewith.

6. The Board finds that the Applicant will remove two existing accessory structures within
three months of this approval, leaving two existing structures (both under 200 square feet)
remaining on the property. Per the current Land Use and Development Code, properties
zoned R-2 may have up to three accessory structures under 200 square feet, if said lots
exceed 15,000 square feet. The Applicant may ask for a one-month extension of said
deadline if weather prevents the removal of the two existing accessory structures.

7. Therefore, the following Variance is granted: a 265 square foot variance to allow for a 816
square foot accessory structure as opposed to the 550 square foot regulation of the R-2
(Single-Family Residential) zoning district.

THE BOARD THEREFORE ORDERS AS FOLLOWS:

1. That the request for the Variance as set forth in the Application, is hereby APPROVED,
and that such approval does not adversely affect the public health, safety and welfare.



2. The Applicant shall obtain any necessary City Building Permits and approval of the new
accessory structure according to all applicable guidelines and regulations prior to
commencing any construction on the Property. The Applicant shall otherwise conduct all
activities on the Property in accordance with such Permits, and shall obtain, maintain and
fully comply with any and all other Permits, licenses or approvals, such as may be required
for the Applicant’s contemplated activities on the Property. Failure by the Applicant to
obtain, maintain or comply with any such permit or required approval shall result in the
immediate termination and revocation of this Order.

3. These written Findings and the Board’s Determination shall become a permanent and
substantive part of the Official Minutes of the Board of Adjustment, and shall be

incorporated therein by this reference as of the date of the above-referenced public hearing.
A copy of these Findings and Determination shall be delivered to the Applicant.

DATED this 27*" day of August, 2020.

ATTEST: BOARD OF ADJUSTMENT:

Kate Lesser, Secretary Chris Maslanik, Chairperson



Exhibit “A”

Maximum

Proposed

Variance (Difference)

Accessory Structure Regulation

550 sq ft

816 sq ft

266 sq ft







